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His Excellency Ban Ki-Moon

Secretary General

The United Nations
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New York, New York, USA 10017-3515

Your Excellency:

To assist the Security Council with its upcoming deliberations on Bosnia and Herzegovina (“BiH”)
scheduled for 24 May 2010, the Government of Republika Srpska (“Government”) has prepared the
attached Third Report to the Security Council on the Situation in BiH. The Government, as a treaty
party to the agreements comprising the Dayton Accords and as one of the two Entities that comprise
BiH, respectfully requests that the Council take its views into consideration during this debate.

Regrettably, since the Government’s Second Report and the Council’s last deliberations on BiH in
November 2009, the High Representative has continued to unlawfully exercise the so-called “Bonn
Powers” and to take other actions that seriously interfere in BiH’s internal affairs and violate the
rule of law. The Government has responded responsibly to these actions in accordance with its
legal rights and obligations. These continued violations of law by the High Representative further
demonstrate the urgent need for its closure.

The Government remains committed to Euro-Atlantic integration, but it is disappointed in the
attempt to delay visa liberalization for political reasons, despite the technical requirements having
been fulfilled. The Government supports amending the BiH Constitution in order to adhere to the
European Convention on Human Rights. This amendment should already have been achieved;
however, the leading Bosniak parties and certain supporters in the international community
prevented this by refusing to support the necessary narrow amendment without sweeping and highly
controversial constitutional changes that would alter the Dayton Accords. Any constitutional
changes must: arise from a consensus in BiH instead of being imposed from abroad; preserve the
fundamental protections of the Dayton Accords; and not be linked to OHR closure.

Finally, there is no legal or factual basis for the continuation of Chapter VII measures; thus, such
measures should end. As EUFOR’s recent report to the Security Council clearly indicates, the
situation in BiH no longer constitutes a threat to international peace and security.



These and other important issues are discussed more fully in the attached Report. The Government,
which speaks for many citizens of BiH directly affected by the Council’s decisions, trusts that the
Council will give its views careful consideration.

Please accept, Excellency, the assurances of my highest consideration.

R'OF REPUBLIKA SRPSKA
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THIRD REPORT OF REPUBLIKA SRPSKA TO THE SECURITY CO UNCIL ON THE
SITUATION IN BOSNIA AND HERZEGOVINA

l. Introduction

1. The Government of Republika Srpska (“Governmen&3pectfully submits its Third
Report to the United Nations Security Council intigpation of the Council’'s upcoming
deliberations on Bosnia and Herzegovina (“BiH"),heduled for May 24, 2010. The
Government submits this Report to assist the SigcGouncil in assessing the current situation
in BiH and determining how the international comityiican best support BiH in its continued
progress, while fully respecting its sovereignhg tiuman and political rights of its citizens, and
other fundamental principles of international lamdademocracy. As a treaty party to the
agreements comprising the Dayton Peace Accordaswode of the two Entities comprising BiH
under its Constitution, these issues are of spedaomgortance to the Government, as the
Government continues in its commitment to adheristauties under these instruments and to
protect the rights of its citizens set forth tharei

2. Since the Second Report was submitted to the $gddauncil and the Council’s last
deliberations held in November 2009, the High Regméative has continued to take unlawful
actions that seriously interfere with BiH'’s intekriadfairs and undermine the rule of law — despite
the Government’s urging for an end to such prasticeThe Government has responded
responsibly to such actions in accordance witHeggl rights and obligations. This includes
announcing a referendum to be held to seek thesviefvits citizens with respect to such
longstanding and continued practices of the HigprBsentative. These issues are discussed in
Section Il of the Report below. The Government As® provided three Appendices to this
Report relevant to these issues. Appendix 1 iseXrtD of the Dayton Accords, which defines
the High Representative’s authority. Appendix 2aisposition paper of the Government
regarding the High Representative’s decrees of mbee 14, 2009. And Appendix 3 is a
position paper of the Government regarding its plfan a referendum.

3. These issues underscore the importance of the prologure of the Office of the High
Representative (“OHR”), the support for which hasibexpressed among Peace Implementation
Council (*PIC”) members, EU officials and otherentational experts. Unfortunately, the PIC’s
5-plus-2 agenda for its support of closure is nafudct because the leading Bosniak parties
have no interest in seeing the OHR closed and #masunwilling to work to achieve the
remaining conditions. This should not be permittechold hostage OHR’s closure. These
issues are also addressed in Section Il.

4. The Government’s continued commitment to Euro-Atiaintegration is discussed in
Section Ill. Also discussed in this section is G@vernment’s objection to the attempt to delay
visa liberalization for political reasons desphe technical requirements having been met.

5. In Section IV, constitutional reform is addressethe Government reiterates is support
for urgent election eligibility reform to ensureaththe BiH Constitution complies with the
European Charter on Human Rights. The Governraksat explains how the major Bosniak



parties, with the support of some within the inggional community, have attempted to exploit
the need for these amendments to impose sweepamgeh to the Constitution. This effort has
prevented the straightforward election eligibilé&ynendments from being implemented. In
addition, the Government describes its generaltiposon constitutional reform, namely, how
any constitutional reform must: arise from a cossenwithin BiH rather than being imposed
from abroad; preserve the fundamental protectidriceo Dayton Accords; and not be linked to
OHR closure.

6. Finally, in Section V, the Government repeats d for Chapter VIl measures to end.
There is no legal or factual basis for their coméition, as the Government describes in this
section.

Il Human Rights, Democracy, and State Sovereignty

A. The High Representative Has Continued to Issue Unigul Decrees that
Interfere with BiH’s Internal Affairs and Undermine the Rule of Law

7. In its Second Report to the Security Council in Bimber, the Government described
how the current High Representative, in his shenute, had unlawfully used the so-called
“Bonn Powers” to issue decrees that were fundargniastabilizing and disruptive to the
consensus-building and reform efforts of BiH's oauthorities. The High Representative, for
example, issued a decree purporting to repeal af sginclusions by the RS National Assembly
calling for a discussion about competencies witleotgovernmental bodies in BiH. Shortly
thereafter, the High Representative by decree recth@nd banned two officials from public
positions with no notice or hearing, no adminiséeabr judicial process, and no opportunity to
appeal. Also, in a two-day period in Septembez,Hiigh Representative (and Principal Deputy
High Representative as &o Supervisor) issued no fewer than 9 peremptocyeds purporting
to impose and change important laws in BiH.

8. Despite the Government’s urging for an end to thghHRepresentative’s unlawful
actions in the Second Report, the High Represestéids continued to issue unlawful decrees
that far exceed the terms of his mandate and eake rights of BiH citizens. Security Council
support for these actions would be inconsistenh wiitticle 2(7) of the UN Charter, which
provides that the UN is not authorized “to intereén matters which are essentially within the
domestic jurisdiction of any state . . . .”

9. On December 14, 2009, the High Representative dsdaerees claiming to overrule the

legitimate decision of the democratically electedH BParliamentary Assembly by seeking to

impose foreign judges and prosecutors on BiH. RBeGovernment and National Assembly
have rejected this decree as in violation of thgt®a Accords, the BiH Constitution, and other

treaties to which BiH is a party. The responseshef Government and the Republika Srpska
National Assembly ("RSNA”) to the December 14 desr@re not only consistent with — but

required by — law, including the Dayton Accords.ttahed as Appendix 2 is a statement
explaining the Government’s response in greatezildet



1. The BiH Parliamentary Assembly’s Sound Decision ofroreign
Judges and Prosecutors

10.  Under the existing BiH laws on the State Court Bnosecutor’s Office, foreigners were
allowed to work as judges and prosecutors in the Bourt and Prosecutor’'s Office during a
five-year “transitional period” ending December 109! On October 1, 2009, the BiH
Parliamentary Assembly took up the issue of whetbexxtend their mandate and, after careful
deliberation, voted to reject amending the law ltovaforeigners to continue to fill these BiH
offices.

11. The Parliamentary Assembly acted with good reaggupointment of foreign judges and
prosecutors in the BiH State Court originated thgfowarlier, highly controversially imposed
decrees of the High Representative. The High Reptative’s “law” established that these
foreign judges and prosecutors were free from theoantability properly imposed on BiH
citizens who serve in the same positions. Forgidges and prosecutors were granted immunity
from criminal and civil liability at the same leveals foreign diplomats. Unlike diplomats,
foreign judges and prosecutors have tremendous@iytiover BiH citizens — authority to arrest,
prosecute and incarcerate them. Granting foraigggs and prosecutors the immunity accorded
diplomats — exempting them from accountability thietr judges and prosecutors are normally
subject — is thus an affront to the rule of law.

12.  Not surprisingly, this arrangement has allowed iigh Representative to politicize the
BiH criminal justice system. The elected Parliataen Assembly rightly determined not to
extend the mandate of foreign judges and proses;utus decision was consistent with the need
to restore judicial independence from politicaluehce and to protect the rule of law.

2. The High Representative’s Unlawful Defiance of th@arliamentary
Assembly

13. The High Representative manifestly lacked the legdhority to issue the December 14,
2009 decrees overruling the Parliamentary Assembdigcision. The High Representative’s
legal mandate is established by Annex 10 of thet@ayAccords. Annex 10 gives the High
Representative powers such as to “facilitate,” “mné,” and “coordinate.” Annex 10 — even in
the most creative interpretation — does not graetsweeping powers the High Representative
has asserted, including in his recent attempt &rale the constitutionally protected decision of
the BiH Parliamentary Assembly. Nor does Annexi@ the High Representative the power to
violate the Dayton Accords, other elements of miéipnal law or the Constitution of BiH. As a
matter of law, where decisions of the High Represdere are incompatible with applicable law,
they are not valid or enforceable.

14. The Government invites all observers to read Anti®xand ask themselves which
provisions empower the High Representative by d@edce enact and repeal laws, transfer
competencies protected in the Constitution, or tmigh individuals without a hearing or

! Law on Court of Bosnia and Herzegovina, Officiadz8tte of Bosnia and Herzegovina (29/00, 16/02,
24/02, 3/03, 37/03, 42/03, 4/04, 9/04, 35/04, 618207), Art. 65(1); Law on the Prosecutor's Qffiuf
Bosnia and Herzegovina (24/02, 3/03, 37/03, 4208}, 35/04, 61/04), Art. 18(a)(1).
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opportunity to appedl. The High Representative’s use of peremptory pswethe so-called
“Bonn powers” — has been condemned ibger alia, the Council of Europe’s Parliamérend
Venice Commissichas violating the European Convention on Human ®Righ

15.  Moreover, Annex 10 must be read in the contexhefrest of the Dayton Accords. Any
reading of Annex 10 that would give the High Repreative powers to enact or overrule legally
enacted legislation, transfer constitutionally bksied competencies, appoint judges and
prosecutors, or remove and ban officials withowt gtocess is wholly inconsistent with Annex
4 (the BiH Constitution) and Annex 6 (Human, Ciamnld Political Rights Guarantees). There is
no other source of authority other than Annex 10 tfee High Representative’s authority.
Because Republika Srpska is a party to Annex 1@hich the High Representative’s mandate is
set forth, Republika Srpska has the right and alibg to assess the High Representative’'s
activities and indicate when such activities excéesl authority mandated by international
agreement.

3. Legal Obligations of the Government

16. The Government must conduct its affairs in accocdawith the rule of law, which
requires that it not accept or enforce the HighrBggntative’s December 14, 2009, decisions.
This is required by applicable international lawdadomestic law, including the BiH and
Republika Srpska constitutions (which also mandgtgernance by democratically elected
officials). The Government’'s responsibility to ewsate with the High Representative in
connection with peace implementation does not sgger the Government’s obligations under
domestic and international law. When a decisiothefHigh Representative conflicts with the
Government's duties under the constitutions of Bittl Republika Srpska or its obligations
under international law, the constitutional andalegpligations of BiH and Republika Srpska law
must have priority. For these reasons, the Govemincannot accept as legally valid or
implement decisions and orders of the High Reptesgr — including the decisions of
December 14, 2009 — which are inconsistent with, Ektity and international law.

4. Croats Also Condemn High Representative’s Decisions

17. The Republika Srpska is not the only segment of Bddiety that opposes the High
Representative’s December 14, 2009, decisions.|édung Croat political party, the HDZ BiH,
also condemned them. The party issued a statemieich) inter alia provides:

To make ourselves clear, HDZ BiH absolutely does support
this decision and we see it as the product of aprincipled
approach by the international community to the et should be
provided for the transition of BiH into the EU. &lproper way is

2 A copy of Annex 10 is attached as Appendix 1.
3 Seee.g, Council of Europe Res. 1384 (2004).

4 See e.g, Venice Commission, Opinion on the ConstitutioBalation in Bosnia and Herzegovina and
the Powers of the High Representative (1995).



for all activities in BiH to be assumed by the z@tis of BiH,
including the courts in BiH.

With this decision, international representativeseéhsent a clear
message: BiH will not become a member of the ELhsaor will
become a candidate for accession to the EU, asstafich all
neighboring countries will obtain next year.

Therefore, we recommend to all PIC members that ObtR
transformed to the EU Office and that BiH be frdeadm the
protectorate.

5. Full Cooperation on War Crimes Continues

18. In a press release on December 29, 2009, the HegineRentative suggested that actions
by the Government and the RSNA, in response toHigh Representative’s decision of
December 14, are inconsistent with their obligatiander the Dayton Accords to “cooperate in
the investigation and prosecution of war crimeslhis is absolutely false. Nothing in the
Dayton Accords requires or suggests that foreigly¢s and prosecutors must be used in the
domestic prosecution of war crimes suspects. Tlhregean Commission’s most recent Progress
Report on Bosnia and Herzegovina, dated OctobeRQd9, stated that BiH “cooperation with
ICTY has remained good.” The Government will coné to act according to law, including by
continuing to cooperate fully with the ICTY.

B. The High Representative’s Unlawful Interference wih BiH Elections

19. The High Representative, despite the nearly urdichipowers he claims, is not

accountable to the BiH electorate or anyone elSet in the past several months, as BiH's
October elections draw closer, the High Represestdtas been campaigning almost as if he
were a candidate.

20.  Article 1.2 of the BiH Constitution provides thaitHB“shall be a democratic state, which
shall operate under the rule of law and with frad democratic elections.” Annex 10 of the
Dayton Accords, which defines the High Represeveati powers, does not empower it to tell
the electorate which parties to vote for or against

21.  Belying his claim that he “would not want to interé with the election campaighthe
High Representative has in recent months purswéglorous campaign against certain parties in
the BiH and Entity governments.

22. For example, in a February 20 speech, the High d¢septative said the agenda for
security and prosperity in BiH “has been broughtat@omplete standstill by the leaders of

> Press Release of the Croatian Democratic UnionBosnia and Herzegovina, available at
www.hdzbih.org/hr/vijesti/clanak/priopcenje-za-jaat-hrvatske-demokratske-zajednice-hdz-bih.

% Interview with HR/EUSR Valentin InzKOSLOBODJENJEFeb. 18, 2010.
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Bosnia and Herzegovind.”He said the parties have “so far failed eitherdegign or default.
We can argue about their calculations and preoc¢mnsa— what is not in dispute is the fact that
they have failed® The High Representative continued, “As High Repn¢ative and EU
Special Representative | am supporting the chahggethis country needs. ... The question
now is this: Will the people of Bosnia and Herzeigavmake this change happen? Because it is
in their power to do that’”

23.  On February 25, the High Representative implorecahidience:

I hope, and | often repeat this, that you will yseir Bonn powers
at the election on 3 October and change the situaglect new
people, make use of the open lists, etc. in ordebring about
change and | hope that you will look at the resattsieved by the
ruling coalition with a critical ey&’

24. The October elections in BiH are internal affaifsaosovereign state and Entities of a
sovereign state. The High Representative’s megdlinthe election campaign, including his
frequent speechifying and other activities agatestain political parties, is an intrusion into the
domestic affairs of the BiH and its Entities and@ation of international law. The Government
would not expect the Security Council to suppost ahthese actions, which would be contrary
to Article 2(7) of the UN Charter.

C. Legal Redress for Individuals Summarily Punished by the High
Representative

25.  The Government continues to seek a peaceful arad temedy on behalf of the citizens
whose human rights have been violated by the Higpr&entative. As discussed in the
Government’s Second Report, the High Representaagesummarily removed nearly 200 BiH
citizens from their positions, usually banning thendefinitely from holding any public
employment, seized citizens’ travel documents, atiebrwise violated citizens’ political and
human rights. The High Representative has givesehndividuals no notice or hearing, no
administrative or judicial process, and no oppdtyuto appeal. Last year, for example, the
High Representative by decree removed and banmeg@aiice officials:* According to a recent
report by the International Crisis Group, “Senio€ Eand European Union Police Mission
(EUPM) officials told Crisis Group the removals thie police officials were unnecessary and
based on thin evidence.”

26. In a unanimous decision in 2007, the BiH Constitudil Court held that the absence of a
legal remedy to challenge such decrees violategl&ri3 of the European Convention on

" Speech by the High Representative and EU SpeejaleRentative, Valentin Inzko, Feb. 20, 2010.
®1d.
°1d.

19 Remarks by High Representative and EU Speciald®eptative Valentin Inzko at a Press Conference
to mark the conclusion of the PIC Steering Boarakfihg, Feb. 25, 2010.

" International Crisis GroufBosnia’s Dual CrisisNov. 12, 2009 (“ICG Report”), fn 67.
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Human Rights (“‘ECHR”}? In response, however, the High Representativdifiad! the
Constitutional Court's decisidh in defiance of the BiH Constitution’s command that
“[d]ecisions of the Constitutional Court shall beal and binding.** The High Representative
further decreed that “any proceeding institutedobefany court in [BiH], which challenges or
takes any issue in any way whatsoever with one arerdecisions of the High Representative,
shall be declared inadmissible unless the High &smpntative expressly gives his prior
consent.*® In effect, the High Representative declared fitsebe wholly above the rule of law
and squelched all possibilities for legal recowseitizens of BiH within their own courts and
institutions.

27.  In October, the Government wrote to Swedish Fordigmster Carl Bildt, in Sweden’s
capacity as President of the EU, and Council ofbRerHuman Rights Commissioner Thomas
Hammarberg and asked them to work to establismdependent international commission of
respected legal experts to give individuals whoehlaeen removed from their positions a forum
to seek redress. The Government’'s request wadstemswith similar calls from within the
Council of Europé? The Government has not received a responss. thei Government’s duty
to continue to work to secure legal recourse ftizens injured by the High Representative’s
summary decrees.

D. Plans for a Referendum

28.  Shortly after the High Representative used the tBBowers” again, on December 14,
2009, as described above, the Government annouleed to hold a referendum soliciting
voters’ views about the High Representative’s inijpms of legislation on BiH by decree and
other actions that violate the Dayton Accords, thée of law, and human rights. The
Government took this step in accordance with theelesions of the RSNA, adopted on October

12 Appeal of Milorad Bilbija et al, No. AP-953/05, Eision on Admissibility and Merits, published Feb.
2007.

13 Order on the Implementation of the Decision of @stitutional Court of Boshia and Herzegovina in
the Appeal of Milorad Bilbija et al, No. AP-953/08larch 23, 2007 (“Bilbija Nullification Order”).

14 Constitution of Bosnia and Herzegovina, Dayton@ds Annex 4 (“BiH Constitution”), art. VI(4).
15 Bilbija Nullification Order.

'8 For example, the Venice Commission, in a 2005 @pinwrote of the High Representative’s removal
of individuals from office:

The continuation of such power being exercised byoa-elected
political authority without any possibility of apgleand any input by an
independent body is not acceptable. As an urgeptthe Commission
recommends setting up an independent panel of lega¢rts which
would have to give its consent to any such decisiénthe High
Representative. Having regard to the confidentiature of many
elements of the file, this might be a body composédnternational
experts.

Venice Commission, Opinion on the Constitutiondali&iion in Bosnia and Herzegovina and the Powers
of the High Representative (1995), para. 98.



1, 2009, which provided that the RSNA should cail & referendum in the event that the High
Representative continued to attempt to imposel@s through the use of the Bonn Powers.

29. The High Representative has asserted that the fussfependa to seek citizens’ views
toward the High Representative’s actions would b@ktion of the Dayton Accords. There is
no legal basis whatever for such a position.

30. Referenda are widely used by governments acrosspEwand the world as a mechanism
for insuring democratic rule. No provision in tH&ayton Accords prohibits or restricts
referenda. The Council of Europe has often praiseduse of referenda, including by sub-state
governments. The Council's Parliamentary Assembbclared in a 2007 resolution,
“Referendums are an instrument of direct democrabich belong to the European electoral
heritage.*” And the Council’s Congress of Local and Regiokathorities recognized in a 2007
resolution that “referendumsyhether at national, local or regional leyelonstitute one of the
main instruments of direct democracy giving citehe possibility to take part in political
decision making as well as in public matters whidtectly concern them . . .*¥ It is all the
more important for Republika Srpska’s citizens ® Heard in a country in which a single,
unelected foreign official claims extraordinary @®ptory powers free from any review or
limits. Attached as Appendix 3 is a paper exptairthe Government’s position in greater detail.

E. OHR Closure

31. As the Government explained in its Second Repbris long past time for the High
Representative to end. Many in the internationammunity, such as former High
Representative Carl Bild? have called for the OHR’s closure, and internatiaralls to end the
High Representative are growing. As the IntermaticCrisis Group wrote in a recent report:

The OHR has become more a part of Bosnia’s pdliticsputes
than a facilitator of solutions, and the High Regrdative’s
executive (Bonn) powers are no longer effectivée DHR is now
a non-democratic dispute resolution mechanism, taatl dispute
resolution role should now pass to Bosnia’s domesstitutions
with the temporary and non-executive assistan¢keEUSRY

* k% %

" Council of Europe, Parliamentary Assembly Res21&907), Nov. 23, 2007, para. 1.
18 Council of Europe, Congress of Local and Regidnahorities Res. 235 (2007) (emphasis added).

19 Asked in a June 2009 interview whether it is timelose OHR, Bildt replied, “Yes. | believe ttigis
time to give far more responsibility to the BiH jigians.” Office of the High Representative Should be
Closed NEzAVISNE NOVINE, 11 June 2009. See alBiplomats Gather from East and West on Bosnia
BALKAN INSIGHT, 6 Nov. 2009 (quoting Russian Foreign MinistergeeilLavrov as saying that Russia
would “invest its utmost efforts” to promote OHRIsompt closure).

2 |CG Report, p. 1.



The conflict over the future of the OHR should emav; the office
should close . . . BiH cannot work in its prestemin, keeping the
OHR open will not push its citizens toward reformdamay sow
enough discord to push reform out of re&th.

32. Continued OHR actions such as those cited above daert violations of BiH
sovereignty and of BiH rights under the UN Chart@he EU has recognized this in making it
clear that BiH is unable to apply for EU membersisdong as the OHR operafésThe OHR'’s
presence, as explained in the Second Report tdS#weirity Council, frustrates the normal
democratic process of negotiation of differencesmgnBiH’s Constituent Peoples and political
parties. Moreover, as examined elsewhere in tamon, the OHR frequently violates BiH
citizens’ human rights and the rule of law. Fdradlthese reasons — among others — the OHR
must close.

33.  Until such time as the High Representative endsQRIR’s claimed peremptory powers

must be terminated. After more than 14 years atpeand stability in BiH, direct intervention

in government administration and law-making by High Representative and the PIC should
end. Building internal consensus through the heodk of bargaining and compromise among
leaders elected by BiH citizens is the path to {tergh stability.

34. Unfortunately, under the PIC’'s formula of five offjges and two conditions for
supporting the end of the High Representative’ssioig the OHR’s closure is impossible.
Although a formula such as 5-plus-2 could worklifparties in BiH wanted the OHR to close,
this is not the case. The major Bosniak partidersty want the OHR to remain open because
they believe that the OHR, through its coercive ey will assist them in achieving their
objectives, including sweeping reform of the BiHnSotution to replace the Dayton federal
system with a centralized state.

35. A prominent member of the Party for Bosnia and gavina, which is led by Haris
Silajdzi, the Bosniak member of the BiH Presidency, hasneseught to suppress the
Government’s expression of its views on the OHRh Security Council. In November, Beriz
Belkic, Deputy Chairman of the BiH House of Repreagves, brought a case asking the BiH
Constitutional Court to declare the Government'sdbe Report to the Security Council
unconstitutional. On March 27, 2010, the Consbtdl Court confirmed that the Government
has the right under the BiH Constitution to regorthe Security Council on the situation in BiH
and that its past reporting to the Security Couneis consistent with the Constitutioh. The

2 |ICG Report, p. 16.

22 0n September 29, 2009, a representative of th@iEsidency testified to the US Helsinki Commission
that “[a]s long as OHR remains in place, a Bostithhmembership application cannot be considered.”
Address of Bjorn Lyrvall, Director General for Ralal Affairs, Ministry for Foreign Affairs of
Sweden/Presidency of the EU to the U.S. Helsinkn@dssion, Sept. 29, 2009, at 8.

2 Constitutional Court of Bosnia and Herzegovinef,h ®0enary Session, 27 March 2010, available at
www.ccbh.ba/eng/press/index.php?pid=4243&sta=3&pk@6. The full written opinion in the case is
pending.



Court dismissed Mr. Belkis request as “ill-founded®® The Government is gratified that the
Constitutional Court rejected Mr. Betks attempt to silence the Government’'s expressiatso
views. But this case helps illustrate the extenivhich the Bosniak parties will go to suppress
arguments for OHR closure.

36. So long as the OHR continues to intervene in dameglogue and threatens to impose
by decree one party’s views on the state, the Bdésparties will not negotiate to achieve the
remaining objectives and conditions in the 5-plusfihula.

37. For example, on the crucial issue of state propextyhorities in BiH have made no
recent progress. The reason is simple: for a n&gwt to have any prospect of success, all sides
must want a resolution. In its Second Report &3kcurity Council, the Government explained
how the largest Bosniak party, the SDA, last yealked away from a PIC-supported resolution
of the state property issue reached at Prud in ibee 2008. Inexplicably, the OHR supported
the SDA’s abrogation of this key agreement.

38. The Government, which believes the OHR’s closurkoig overdue, remains eager to
reach agreement on all outstanding issues prewgittinncluding the apportionment of state
property. Unfortunately, the main Bosniak partiesnot want such an agreement because they
want the OHR to remain in place.

39. This problem has been recognized by third-partyeesp For example, in a recent report
on BiH, the International Crisis Group raised ttogcern, no less than three times:

The Bosniak parties, especially the SBiH and theP SWwho

consider the OHR their main negotiating leverag#,net agree to
complete the objectives required for closure uhgle is a deal on
constitutional refornf>

Bosniak parties will not agree to a state propprgposal until RS
agrees to constitutional reform . . . [R]esolutioh the state
property issue is elusive not because the proldemherently hard
but because the PIC has linked it to Bosnia’s ncostroversial
issue, the fate of the OHR.

40. The international community must not allow sucharg to continue holding hostage the
closure of the OHR.

. Euro-Atlantic Integration

41. The Government continues to support BiH's camp&oyrmembership in the European
Union and NATO. The Government is committed to kirmy cooperatively with the European
Union as BiH continues on the path of EU integmatio

21d.
% |CG Report, pp. 5-6.
% |CG Report, p. 10See alsdn 17.
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42. The Government is disappointed, however, that theofiean Union has delayed —
apparently for political reasons — its decisionvega liberalization for BiH citizens despite BiH's
success in meeting the remaining requirementsi$arfvee travel.

43. In a February 25, 2010, communiqué, the Steeringr@mf the PIC welcomed the
“recent progress made by BiH authorities to fulfile requirements for EU visa liberalisatidh.”
Even the High Representative has acknowledged Rithoaities’ quick recent progress in
meeting the requirements for visa-free travel ®BEuropean Union. In an April 28, 2010, press
release, the OHR wrote, “Highlighting the succelsafipption of 174 requirements related to
visa liberalisation in recent months, the HR/EUS&dsthat this proves that Bosnia and
Herzegovina can actually make progre<s.”

44. In the past, the European Commission’s decisionwten to offer states visa-free travel
have been based on a technical assessment of $taiss’ implementation of the necessary
benchmarks established by the Commission. The Gssion’s decision to delay visa
liberalization for BiH, in contrast, appears to d@ven by political factors. Last month, Jelko
Kacin, the vice-president of the European Parlidtaatelegation for the Balkans, said that visa-
free travel to the European Union would not begitilitDecember and added that “it is very
unlikely that the current authorities in BiH wiletable to say that they’ve abolished the viéas.”
Certain non-governmental organizations, headed raypsparency International BiH, have also
joined this negative campaign aimed at preventisg liberalization from occurring soon. This
suggests not only political motives but an efforirttervene in BiH elections. The Government
is pleased that authorities in BiH have fulfillégetconditions for visa-free travel and regrets that
visa liberalization is being delayed for reasonelated to the merits.

V. Constitutional Change

A. Republika Srpska Supports Urgent Election Eligibilty Reform of
Constitution

45. The Government strongly supports amending provssioh the BiH Constitution on
eligibility for election to the BiH Presidency aktbuse of Peoples to bring the Constitution into
conformity with the ECHR. The Government has h#id view for some time and last year
made a proposal to remedy the situation. Sinca, ttiee decision of the European Court of
Human Rights in th€ase of Sejdic and Finci v. Bikls highlighted the pressing need for this
reform.

46.  Unfortunately, the Government’s proposals to quigkisolve this issue by amending the
election eligibility provisions of the BiH constttan have not been reciprocated by the main
Bosniak parties. Instead of targeting the elecglgibility issue, which can be resolved in short
order, these parties have attempted to explointdreow issue to demand a sweeping, highly

2" Communiqué of the Steering Board of the Peacedmehtation Council, Feb. 25, 2010.

% OHR Press Release, If Progress is possible onl\igaalisation, then why not on Economic Reform?,
April 28, 2010.

2 |Interview with Jelko KacinNEzAVISNE NOVINE, April 20, 2010.
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controversial transformation of the BiH Constitutiavhich would cast aside the careful balance
struck in the Dayton Accords and turn BiH into atcelized state.

47.  Consequently, what should have been easily achiewanstitutional amendments have
not been enacted. The need for specific changdeet@onstitution in response to the ECHR’s
decision should not be used as a pretext to pdiahtaoader — and infinitely more controversial
— constitutional transformation.

B. Any Constitutional Reforms Must Arise from a Consersus within BiH rather
than being Imposed from Abroad

48. If BiH is to reform its Constitution, it must do $brough a transparent, democratic and
constitutional process that reflects the will ofH& citizens. The Government rejects
intervention by foreign actors to force BiH intarisforming the Constitution it agreed to in the
Dayton Accords.

49.  Last October, certain members of the PIC Steeriogy @ crafted sweeping changes to the
BiH Constitution and insisted that BiH's politicééaders accept them during closed-door
meetings at Butmir. Nearly all of the several pcdil leaders invited declined to endorse the
demands. As discussed in the Government’s SecepdrR the 2009 talks at Butmir failed in
part because they sought to impose constitutionahges while circumventing the transparent
and legal process required under applicable laghémge the Constitution.

50. Notwithstanding the failure of Butmir, foreign psese for broad constitutional reform
has continued. On January 26, 2010, for example, Gouncil of Europe’s Parliamentary
Assembly approved Resolution 1701, a text co-aethdny the Parliamentary Assembly’s new
president, Mevlit Cawoglu of Turkey?® which is a well-known supporter of the Bosniak
parties in BiH*! Written soon after the decision$®jdic and Finci v. Bitthe resolution falsely
insinuates that compliance with the European Caimmeron Human Rights (‘ECHR”) requires
“comprehensive” changes to the BiH Constitution.

51. The reality is that proposals for “comprehensiviamrges to the BiH Constitution have
nothing to do with the ECHR. Th8ejd¢ and Finci decision concerns only the election
eligibility provisions of the Constitution. Moree¥;, the Venice Commission has found that
election eligibility provisions are the only elemef the BiH Constitution that must be reformed
in order to align it with the ECHR. The Venice Qomsion stated in a March 2005 Opinion

%0 Seelnterview with Mevliit Cawoglu, DNEVNI AVAZ, 28 Jan. 2010. There, Mr. Caweglu stated, “It is
my opinion that B-H needs a completely new contstitu”

31 See Turkey Supports One Side in BBiAS SRPSKA 5 May 2010, reporting on the comments of
Hannes Swoboda, Vice President of the Socialistu@rdahe second largest party in the European
Parliament: “Asked to clarify whether he sees theant role of Turkey as positive, Swoboda expldine
that at this point in time the role of Turkey ist monstructive, because it supports only one sidgiH.”

See also Some European Countries Are Concerned Tawvkish Influence in the Balkan®1JSTABA, 7
May 2010, quoting Franco Frattini, Italy’s Ministef Foreign Affairs: “One should pay great attentto

the activities and presence of Turkey in this [Bal] region.”
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that aside from the election eligibility provisigri$n]o other problems of compatibility of the
BiH Constitution with the ECHR are apparent "% .

52. Reform of the Constitution requires the developmerthrough give and take — of a
consensus among BiH’s citizens, through the effoftds elected leaders and political parties,
just as in any democracy. The PIC Steering Boacdgnized this in a November 19, 2009,
communiqué in which it urged constitutional refofon the basis of the required political
consensus.”

53. Even Lord Ashdown, as High Representative, recaghithis principle, stating to the
Venice Commission:

It has consistently been the view of Peace Implé¢atiem Council
and successive High Representatives, includingtinas, provided
the Parties observe Dayton . . . then the Constitwdf Bosnia and
Herzegovina should be changed only by the presthioecedures
by the Parliamentary Assembly of Bosnia and Herziegoand not
by the International Community. In other wordsatthprovided
Dayton is observed, the powers of the High Reptasga begin
and end with the Dayton texts, and that any alterato the
Constitution enshrined therein is a matter forpgkeple of Bosnia
and Herzegovina and their elected representativesrisider.®®

C. Any Constitutional Reforms Must Preserve the Fundarantal Protections of
the Dayton Accords

54.  Any constitutional reforms must leave intact thdefi@l structure and mechanisms that
are the essential centerpiece of the Dayton Accoftiese protections, which safeguard the vital
interests of all the Constituent Peoples of BiHakkshed peace and make BiH a viable state
today. Such protections provided by a federalesysdf government are far from unique to BiH.
Federal structures in other democracies in Europkeetsewhere have been successful forms of
governance for states that consist of diverse psdpl

55. The Government recognizes the need for BiH statdodoome more efficient and
functional. The Government emphatically rejectsyéver, the notion that these attributes
require a unitary state. Many decentralized, faddstates are highly efficient and functional.
Constitutional reform in the name of “efficiencyha “functionality” must not be a cover for
restructuring the Constitution to create a unittate.

D. Constitutional Changes Must Not be Linked in Any Wg to OHR Closure

% European Commission For Democracy Through Law id&enCommission), Opinion on the
Constitutional Situation in Bosnia and Herzegovamal the Powers of the High Representative, adopted
by the Venice Commission at its"8plenary session, para. 66 (Venice, 11-12 MarctsR00

% SeeSession Report from the 60th Plenary Sessioneo¥/#nice Commission, CDL-PV(2004)003 of 3
November 2004, p. 18.

% Examples include Germany, Spain, Belgium, Switaet] and Canada, among many others.
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56. Despite the PIC’s repeated statements that cotistial reform is not a requirement for
ending the High Representative’s missidithe High Representative and others continue to try
to link sweeping changes to the BiH Constitutioth®HR closure. In a speech last month, for
example, the High Representative said, “Even thaaytstitutional reform is ndormally linked

to the continuation of the presence of the intéonal community, there are of course practical
implications — because constitutional reform caglsblve the problems that were the reason the
OHR was given its executive mandate in the firacpl®® The High Representative went on to
outline his vision for a new BiH Constitution thetraps the Dayton protections and concentrates
power in Sarajevd’

57. In addition, as explained in section II(E), abotlee major Bosniak parties continue to
rebuff the Government’'s efforts to compromise oa tbmaining goals in the PIC’s 5-plus-2
formula because they want the High Representatigtaly and impose their preferences on other
parties and Constituent Peoples by decree.

58. As the Government explained in its Second Repoofsitutional reform should
generally follow the sequence set out by the PE2®t1g Board in June 2009 and the Presidency
of the EU in October 2009. According to this setpee constitutional reform, which the EU has
stated isnot required for application for EU membership, shooddtaken up after OHR closure,
which the EU has stateslrequired for application for EU membership.

V. No Factual Basis for Continuing Chapter VI

59. As the Government explained in its Second RepothéoSecurity Council, the situation
in BiH does not warrant the Security Council to tmome to act under Chapter VIl of the UN
Charter. The facts fail to support a determinatlat the situation in BiH constitutes a threat to
international peace and security.

60. BiH has been at peace for more than 14 years ameértjayed remarkable stability since
the Dayton Accords. Today, the security situatioBiH today remains peaceful and stable — as
it has been since soon after the Accords were dignand there is no realistic threat of a
resumption of hostilities. The twenty-first repaot the Security Council on the activities of
EUFOR observes, “The overall security situatiorBinl remained calm and stable throughout
the reporting period. Although nationalistic rhtacontinued, it had no impact on the safe and
secure environment® The EUFOR report also says that the “securityasion is expected to
remain stable despite prospects of continuing ipalittension.?® The longstanding and
consistent military assessments that the secuitiyat®on in BiH is calm and stable — and is

* see e.g, Communiqué of the Steering Board of the Peacdelmgntation Council, Feb. 25, 2010.

% Speech by High Representative and EU Special BReptative Valentin Inzko At a Conference on The
Constitutional Order of Bosnia and HerzegovinaHimctionality and European Perspectives Organized
by the Konrad Adenauer Stiftung, April 27, 2010 (drasis added).

¥1d.

% Twenty-first Three-monthly Report on Operation MHEA to the United Nations Security Council
(“21% Report”) at para. 9.

39 21 Report at section IV.
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expected to remain that way — thoroughly refutertbgon that the situation in BiH threatens
international peace and security.

61. Asin past years, BiH, far from threatening stailis contributing to international peace
and security. On the first day of 2010, BiH begi@nfirst ever term as a member of the UN
Security Council. In addition, NATO ministers lasbnth agreed to grant BiH a Membership
Action Plan.

62. BiH’s stability is also reflected in its election®iH and its Entities and localities have
held a long and uninterrupted succession of frekfain elections, which have been praised by
international observers such as the Organizatian Security and Cooperation in Europe
("OSCE”). For example, in its report on the 20@hegral elections, OSCE said, “The conduct of
the elections was largely in line with internatibséandards for democratic elections, when
considering the country’s unique legal and constihal framework. They mark important
progress toward the consolidation of democracy and of law under domestic control.”
OSCE wrote of the 2004 municipal elections, “Thecassful conduct of the elections marked a
further step forward for BiH’'s democratic develop&” Regarding the most recent general
elections, held in 2006, the OSCE wrote that “oletiae elections represented further progress
in the consolidation of democracy and the ruleagf.1*2

63. In the Government’'s Second Report to the SecuriynCil, submitted in November
2009, it explained that despite the High Represmeta frustration of efforts to negotiate
compromises among BiH’s Constituent Peoples, Biktipal leaders have made progress on a
broad range of fronts.

64. Since November, that progress has continued, agapite of the High Representative’s
interference. For example, as explained above, Ikl continued to advance quickly toward
visa-free travel to the European Union. In additi8iH authorities have, in recent months,
taken the necessary steps to receive IMF and VBatk loans to help address the effects of the
global economic crisis.

65. There is plainly no factual basis for the Secu@iyuncil to continue invoking Chapter
VII with respect to the situation in BiH.

VI. Conclusion

66. The Government urges the Security Council to cHisetionsider the issues set forth in

this Report. More than 14 years after the returpeace and the conclusion of the Dayton
Accords, the rule of law, respect for human righesnocratic governance and the sovereignty of
BiH are consistently violated by the High Reprea@weé, supported by certain elements of the

“0 Bosnia and Herzegovina General Elections, Oc0®2, Final Report of OSCE/ODIHR Election
Observation Mission, Jan. 9, 2003.

41 Bosnia and Herzegovina Municipal Elections, O¢t2@04, Final Report of OSCE/ODIHR Election
Observation Mission, Feb. 10, 2005.

42 Bosnia and Herzegovina General Elections, Oc20QD6, Final Report of OSCE/ODIHR Election
Observation Mission, Feb. 6, 2007.
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international community. The Dayton Accords requilemocratic governance and respect for
human rights and international law within BiH. T8ecurity Council should be unequivocal in
its commitment to these principles.
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Appendix 1

UNOFFICIAL COPY

Annex 10 - Agreement on Civilian Implementation

The Republic of Bosnia and Herzegovina, the Repubfi Croatia, the Federal Republic of
Yugoslavia, the Federation of Bosnia and Herzegowamd the Republika Srpska (the "Parties™)
have agreed as follows:

Articlel: High Representative

The Parties agree that the implementation of thiéian aspects of the peace settlement will
entail a wide range of activities including conttion of the humanitarian aid effort for as long
as necessary; rehabilitation of infrastructure aodnomic reconstruction; the establishment of
political and constitutional institutions in Bosngnd Herzegovina; promotion of respect for
human rights and the return of displaced persodsrafugees; and the holding of free and fair
elections according to the timetable in Annex 3tlie General Framework Agreement. A
considerable number of international organizatiams agencies will be called upon to assist.

In view of the complexities facing them, the Partieequest the designation of a High
Representative, to be appointed consistent witkveglt United Nations Security Council
resolutions, to facilitate the Parties' own effatgl to mobilize and, as appropriate, coordinate
the activities of the organizations and agencieslued in the civilian aspects of the peace
settlement by carrying out, as entrusted by a Gé&turity Council resolution, the tasks set out
below.

Articlell: Mandate and M ethods of Coordination and Liaison
The High Representative shall:
a. Monitor the implementation of the peace settlgime

b. Maintain close contact with the Parties to prtentheir full compliance with all
civilian aspects of the peace settlement and a leigl of cooperation between them and
the organizations and agencies participating isehaspects.

c. Coordinate the activities of the civilian orgeations and agencies in Bosnia and
Herzegovina to ensure the efficient implementatbrthe civilian aspects of the peace
settlement. The High Representative shall respait autonomy within their spheres of
operation while as necessary giving general guieldacdchem about the impact of their
activities on the implementation of the peace setéint. The civilian organizations and
agencies are requested to assist the High Repatisenin the execution of his or her
responsibilities by providing all information relawt to their operations in Bosnia-
Herzegovina.

d. Facilitate, as the High Representative judgesessary, the resolution of any
difficulties arising in connection with civilian iplementation.
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e. Participate in meetings of donor organizatiguasticularly on issues of rehabilitation
and reconstruction.

f. Report periodically on progress in implementataf the peace agreement concerning
the tasks set forth in this Agreement to the Uninations, European Union, United
States, Russian Federation, and other interestesfigoents, parties, and organizations.

g. Provide guidance to, and receive reports frdra,Gommissioner of the International
Police Task Force established in Annex 11 to thee@Gd Framework Agreement.

In pursuit of his or her mandate, the High Repregare shall convene and chair a commission
(the "Joint Civilian Commission™) in Bosnia and Eegovina. It will comprise senior political
representatives of the Parties, the IFOR Commamideis representative, and representatives of
those civilian organizations and agencies the Hgpresentative deems necessary.

The High Representative shall, as necessary, estahlbordinate Joint Civilian Commissions at
local levels in Bosnia and Herzegovina.

A Joint Consultative Committee will meet from tin@ time or as agreed between the High
Representative and the IFOR Commander.

The High Representative or his designated reprageatshall remain in close contact with the
IFOR Commander or his designated representatived establish appropriate liaison

arrangements with the IFOR Commander to facilitétte discharge of their respective

responsibilities. The High Representative shallhexge information and maintain liaison on a
regular basis with IFOR, as agreed with the IFORn@@ander, and through the commissions
described in this Article.

The High Representative shall attend or be reptedeat meetings of the Joint Military
Commission and offer advice particularly on mattes§ a political-military nature.
Representatives of the High Representative with altend subordinate commissions of the Joint
Military Commission as set out in Article VIII(8)fcAnnex 1A to the General Framework
Agreement.

The High Representative may also establish othvdliazi commissions within or outside Bosnia
and Herzegovina to facilitate the execution ofdrisier mandate. The High Representative shall
have no authority over the IFOR and shall not ig @@y interfere in the conduct of military
operations or the IFOR chain of command.

Articlelll: Staffing

The High Representative shall appoint staff, apihghe deems necessary, to provide assistance
in carrying out the tasks herein.

The Parties shall facilitate the operations oftigh Representative in Bosnia and Herzegovina,
including by the provision of appropriate assistaas requested with regard to transportation,
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subsistence, accommodations, communications, dret fdcilities at rates equivalent to those
provided for the IFOR under applicable agreements.

The High Representative shall enjoy, under the lafvBosnia and Herzegovina, such legal
capacity as may be necessary for the exercisesobrhher functions, including the capacity to
contract and to acquire and dispose of real angbpat property.

Privileges and immunities shall be accorded ag\e!

a. The Parties shall accord the office of the HRypresentative and its premises,
archives, and other property the same privileges ismmunities as are enjoyed by a
diplomatic mission and its premises, archives, attter property under the Vienna
Convention on Diplomatic Relations.

b. The Parties shall accord the High Representaiikt professional members of his or
her staff and their families the same privilegesl ammunities as are enjoyed by
diplomatic agents and their families under the YienConvention on Diplomatic

Relations.

c. The Parties shall accord other members of thgh HRepresentative staff and their
families the same privileges and immunities as amoyed by members of the
administrative and technical staff and their faesliunder the Vienna Convention on
Diplomatic Relations.

ArticleIV: Cooperation

The Parties shall fully cooperate with the High Rspntative and his or her staff, as well as
with the international organizations and agencepmvided for in Article 1X of the General
Framework Agreement.

ArticleV: Final Authority to Interpret

The High Representative is the final authority imedter regarding interpretation of this
Agreement on the civilian implementation of the geeaettlement.

ArticleVI: Entry into Force

This Agreement shall enter into force upon sigretur
For the Republic of Bosnia and Herzegovina

For the Republic of Croatia

For the Federal Republic of Yugoslavia

For the Federation of Bosnia and Herzegovina

For the Republika Srpska



Appendix 2

POSITION OF THE REPUBLIKA SRPSKA GOVERNMENT REGARDI NG THE
HIGH REPRESENTATIVE'S DECISION OF 14 DECEMBER 2009

Republika Srpska Cannot Accept the High Representate's Unlawful Decisions and Hence
Rejects Them Entirely

1. The Republika Srpska Government has a legal oigatot to accept or implement the
High Representative’s decisions, hence it rejdotsntentirely. The Government is bound
by the law and constitution to conduct its affa@mscording to the rule of law. This is
required by the domestic law of BiH, including ti&@H and Republika Srpska
Constitutions, and applicable international lawr Bas reason, the Government cannot
accept as legally valid or implement decisions amtérs of the High Representative that are
inconsistent with BiH and Entity law and obligatioof BiH pursuant to international law.

2. The Republika Srpska Government remains committeldcantinues to adhere to the legal
pursuit and prosecution of all war crime cases.

3. The Court of Bosnia and Herzegovina and Prosesu@ifice of Bosnia and Herzegovina
are foreign bodies in the judicial system of BiHppiosed by decisions of the High
Representatives in contravention of the Constitutd BiH as provided in Annex 4 to the
international agreement known as the Dayton Accord$ie High Representative is an
interpreter of only Annex 10 to the Dayton Accoatgl has no mandate to interpret Annex
4 — the BiH Constitution; in particular, he has mandate to amend the BiH Constitution.
Also, the BiH Constitutional Court has no mandatarmend the BiH Constitution but only
to assess whether legislation issued by authortmsforms to the BiH Constitution.
Because there is no mention of either the BiH Courthe BiH Prosecutor's Office in the
Constitution, then any discussion about whetheh smposed bodies are a constitutional
category is illusory. For this reason, the decisiorthe constitutionality of BiH institutions
was thus installed, where the Serb and Croat judges outvoted by the three foreigners
and two Bosniaks. With such a decision, the Cartginal Court joined in the High
Representative’s unlawful practice of imposing lawhis is why the work of the BiH Court
and BiH Prosecutor's Office constitutes an assaulaw, which is corroborated by today's
decisions of the High Representative.

4. Itis in this context that the attempt to extend thandate of foreign prosecutors and judges
working in the BiH Prosecutor's Office and BiH Chuby the High Representative
imposing the law, should be analyzed. The HighrBesntative’s decisions are an unlawful
attempt to overrule by decree the legitimate det®ation reached by the democratically
elected representatives of BiH’s citizens throughpgrescribed legislative process.

! The rule of law obligation arises from the mutyabnsistent rule of law provisions of BiH and Rbfika Srpska
constitutions and the Dayton Peace Accords. Gewem according to the rule of law is also a gergriaktiple of
law. See Sir Gerald FitzmauriceThe General Principles of International Law Considered from the Standpoint of

the Rule of Law, RECUEIL DES COURS 1957, vol. 92 , issue I, at 38, 45-46, 92.



5. Pursuant to the imposed Law on Court of Bosnia Hedzegovina and the Law on the
Prosecutor's Office of Bosnia and Herzegovina,iforers were allowed to work as judges
and prosecutors in the BiH Court and Prosecutoffec® during a five-year “transitional
period” ending in December 2089.In October 2009, the BiH Parliamentary Assembly,
pursuant to its constitutional authority and praged voted to reject amending the law to
extend the transitional period of these foreigrspowitors and judges. For reasons set forth
below, the elected representatives of BiH had squoiity reasons for not amending the
law.

6. In addition to legal and constitutional provisiotise Government is further bound by the
position of the Republika Srpska National Assemdntyset forth in its Conclusions of 1
October 2009: “The RS National Assembly hereby esges its full support to the position
and conclusions expressed by the RS President &nHrirne Minister in their statements
before the National Assembly at its"§pecial session on the occasion of the Repori®n t
legislation the High Representative to Bosnia amdzElgovina attempted to impose on 18
September 2009; specifically, in case the High Bsgmtative continues to seek to impose
and enforce said legislation, the RS National Addgrshall consult the public. Should such
circumstances occur, all RS representatives t@tHgoint institutions shall no longer take
part in the work thereof as they cannot give thsipport to BiH being governed by
unlawful OHR authority and those who support it.”

Rejection of Continuing Foreign Judges and Prosecats Is Sound Policy

7. The appointment of foreign personnel as official®iH’s institutions is not consistent with
a return to constitutional government and the afllaw. Under BiH’s Constitution, except
for three judges of the Constitutional Court, thare no provisions for foreigners to serve as
officials in BiH’s institutions’ However, originating through decrees of the High
Representative, the laws of BiH were imposed arahgéd to provide for foreigners to act
as judges and prosecutors in BiH's Court and Prases Office? Over time, more and
more foreigners were emplaced. By the end of 2000,.example, nearly half of the
prosecutors in the section of the Prosecutor'sc®ffor Organized Crime, Economic Crime
and Corruption are foreigners, including the DepBtgsecutor who heads that secfion.
Most of these officials were originally appointegldecision of the High Representatfie.

8. These foreign judges and prosecutors have beenfiioee the accountability properly
imposed on BiH citizens who serve in the same posit They were granted immunity

2 Law on Court of Bosnia and Herzegovina, "Officazette” of Bosnia and Herzegovina, (29/00, 1623202,
3/03, 37/03, 42/03, 4/04, 9/04, 35/04, 61/04, 3R/@*t. 65(1). Law on the Prosecutor's Office ofsB@ and
Herzegovina, (24/02, 3/03, 37/03, 42/03, 9/04, 8581/04), Art. 18(a)(1).

3 Constitution of Bosnia and Herzegovina, Art. VI.
* The Government reserves its position regardindetyality and enforceability of these changes ®léws.
® Information on prosecutors of Bosnia's Prosecsiffice is available at www.tuzilastvobih.gov.ba.
6 .
Seeid.



from criminal and civil liability at the same level as diplomats under the Vienna
Convention on Diplomatic RelatiofisGranting such immunity to judges and prosectLi®rs
contrary to fundamental principles of the rule aivland democratic governance. Unlike
diplomats, judges and prosecutors exercise corabberauthority and discretion over
citizens of BiH, including authority to apprehemdpsecute and incarcerate. Such authority
and discretion in any jurisdiction can be abusedndt checked by mechanisms of
accountability. But there has been no accountglir foreign judges and prosecutors in
BiH, which is another argument for terminating theork upon the expiration of their five-
year mandate.

9. This arrangement with foreign prosecutors and jadges resulted in political manipulation
of the criminal justice system in cases conductefre those institutions, be it because of
their selective approach to war crimes or purstiielected officials--mainly Serbs and
Croats. The decision issued by the Head of the @fanes Department within the BiH
Prosecutor's Office, David Schwendiman, at the vemg of his mandate, to stop the
investigation of war crimes committed against Setohe beginning of the war — theza
column andBradina case — is definitive proof that the unconstitusibjudicial institutions
at the level of BiH do not serve to enforce law @mstice but to determine the character of
the war by prosecuting and trying Serbs and Créaiseign judges and prosecutors in BiH
have strong incentives to obey the OHR and othetidao officials who have been involved
in setting their terms of work and compensatiomctcriminal justice system abuses have
been the subject of official inquiries.

10.When the issue of extending the mandate of foreggneas put before the BiH
Parliamentary Assembly, after assessment and dafibe, the elected officials exercised
their constitutional authority and voted againsteeding the mandate. Terminating the
work of foreign prosecutors and judges was a §itep towards restoring independence to
the judiciary and constitutional and legal accobitity of the judiciary to BiH citizens. A
renewal of their mandate would have been a giaep diack for the principle of
constitutional government and the rule of law irHBi Certainly, the attempt to do so
through a decree of the High Representative iradeé of the Parliamentary Assembly is an
affront to these principles.

Legal Obligations of the Government

11.Article 1, paragraph 2 of the BiH Constitution rées that the Government be established
on the basis of free and democratic elections haatit must conduct its affairs according to

" The Government reserves its position regardingefality and enforceability of the immunity in qien with
respect to non-citizens of Bosnia.

8 Decision on Granting a Diplomatic Status to theeinational Members of the Prosecutor’'s Office wsBia and
Herzegovina, Official Gazette of Bosnia and Herzegm (28/04). The Government reserves its positegarding
the constitutionality of this decisiorBee also, Law on Court of Bosnia and Herzegovina, Officialz&te of Bosnia
and Herzegovina, (29/00, 16/02, 24/02, 3/03, 374Q3)3, 4/04, 9/04, 35/04, 61/04, 32/07), whichvdes criminal
and civil immunity for international judges (Art5@)), but no immunity for judges who are citizexiBosnia. See
also, Law on the Prosecutor's Office of Bosnia and Hewgawn, Official Gazette of Bosnia and Herzegovina,
(24/02, 3/03, 37/03, 42/03, 9/04, 35/04, 61/04),cWwhprovides criminal and civil immunity for inteattional
prosecutors (Art. 18(a)(3)), but no immunity foopecutors who are citizens of Bosnia.
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the rule of law. When the High Representative issdecisions and orders that violate
provisions of BiH domestic and international lave tBovernment must base its response to
such decisions and orders upon the applicabl€ law.

12.1n determining the applicable law, a sovereignestaid its agencies and instrumentalities
must first look to the constitution of the statelaim the case of Republika Srpska, the BiH
Constitution and the Constitution of Republika &gdNext, the government must look to
any applicable international obligations imposedorupBiH and/or the Entities by
international law. Of first importance in this regp are applicable treaties. Those most
directly concerned with orders of the High Représéve would be the Dayton Peace
Accords and the human, political, and civil righteaties specified in Annex 6 of the
Dayton Peace Accords.

13.1t is of considerable importance from a legal hielng standpoint to recognize that Article II
of the BiH Constitution in paragraph 2 adopts aséstic law the rights and freedoms set
forth in the European Convention for the ProtectainrHuman Rights and Fundamental
Freedoms and its Protocols (“European ConventioRgragraph 2 states that these shall
have priority over all other domestic law. Paragr&enumerates other rights, including
many of those incorporated in the European Coneen®aragraph 6 of Article Il requires
that all courts, agencies, governmental organsiastdumentalities operated by or within
the Entities shall apply and conform to the humights and fundamental freedoms referred
to in paragraph 2.

14. Article 1ll, paragraph 3(b) specifies that "The gea principles of international law shall be
an integral part of the law of Bosnia and Herzegavand the Entities." Among such
principles of particular relevance to the relatidmedween the High Representative and the
Government and BiH ar@acta sunt servanda; obligation of good faith in both performance
and interpretation of a treatgx injuria non oritur jus; non-intervention in internal affair$,
the latter particularly having been violated by thigh Representative through his
decisions.

15.Also of considerable importance to the proper prietation of the Government's legal
responsibilities and duties are paragraphs 2 avfdABticle | of the BiH Constitution. These
articles state:

2. Democratic principles. Bosnia and Herzegovinallshe a democratic state,
which shall operate under the rule of law and viréle democratic elections.

° Of course the High Representative is also bounihtgynational law. See Fitzmaurice at 46 (“[I]nternational law
is automaticallyjpso facto, and permanently binding on international persoase-n particular, States.”).

10 See Herman MosheiGeneral Principles of Law, in ENCYCLOPEDIA OFPUBLIC INTERNATIONAL LAW 511, 511-527
(1992).



3. Composition Bosnia and Herzegovina shall consist of the twaitiest the
Federation of Bosnia and Herzegovina and the Rég@ul8rpska (hereinafter
“the Entities”).

16.Paragraph 2 requires that the Government operateding to the rule of law and mandates
governance by democratically elected officials.a@esph 3 recognizes the primacy of the
two Entities--Republika Srpska and the FederatibBasnia and Herzegovina--as units of
government. These paragraphs establish that tlrer@oent’s legal obligations under the
BiH Constitution cannot be subordinate to decisiansgl orders of a non-democratically
elected foreign official, such as the High Représtre, particularly when his orders do not
conform to the rule of law, including internatiorav.

17.The obligations of: democratic governance; primatyhuman, civil and political rights
treaties and constitutional provisions; and rule lafv-based governance in the BiH
Constitution have particular force among the leghligations of the Republika Srpska
Government because they are among the centralipleacand agreements included in the
Dayton Peace Accords. The plain language of thgdbaPeace Accords and the inclusion
of the above stated obligations in the BiH Consbty which is Annex 4 of the Accords,
give these obligations a foundational status antbagnternational law obligations created
by the Dayton Peace Accords. In the overall contéxhe Accords these obligations must
be read to take precedence, in case of a conflicbbgations, over the obligation of
cooperation with the party-appointed High Represtéreé (Republika Srpska being one of
the parties) provided for in Annex 10.

18.Moreover, it is a principle of treaty interpretatithat the provisions of a treaty should be
read in their context so as to be internally cdasisinsofar as possible and to be consistent
with the treaty’s object and purpose. The circdamses of the treaty’s conclusion must
also be taken into accoutt. |t is inconceivable that the treaty parties woldtve agreed to
give the High Representative the powers he seeksdmise in the decisions at issue here.
Actions of the High Representative inconsistentitite primary obligations of the Dayton
Peace Accords are therefore per se in excess #fifieRepresentative’s legal authority.

19.In addition, the Government must take account dickr Ill, paragraph 2(c) of the BiH
Constitution which assigns wide responsibilities ttee Government to protect the
fundamental human, civil and political rights ancthdamental freedoms of BiH citizens,
guaranteed by Article 1l of the BiH Constitutiors, described above.

20.Annex 10 of the Dayton Peace Accords, is the HigéprBsentative's sole source of
authority. Annex 10 does not give the High Repnemére anything resembling the
sweeping powers that the High Representative asserth as the authority to enact, amend

1 Vienna Convention on the Law of Treaties, arts.aBtl 32, 8 ILM 679 (1969); Competence of the ILO to
Regulate Agricultural Labor, P.C.1.J. (1922) SeiesNos. 2 and 3, p. 23 (“In considering the questbefore the
Court upon the language of the Treaty, it is obsithat the Treaty must be read as a whole, andtshateaning is
not to be determined merely upon particular phragesh, if detached from the context, may be intetgd in more
than one sense.”); Draft Articles on the Law of aties with Commentaries 1996, Yearbook of the hatonal
Law Commission, 1996, Vol. Il pp 220-221;NAHONY AUST, MODERN TREATY LAW AND PRACTICE, Second
Edition, pp. 230-238 (2007).



and repeal laws, require and appoint foreign judmes prosecutors, or remove and ban
officials from office. Instead, Annex 10 instrudtee High Representative to, for example,
“facilitate,” “mobilize,” and “coordinate.” In casthere were any doubt, Annex 10 provides
that the High Representative “shall respect [thepbaomy” of civilian organizations and
agencies “within their spheres of operation whiengcessary giving generguidance to
them about the impact of their activities on th@liementation of the peace settlemeht.”

21.Article V of Annex 10 provides, “The High Represatnte is the final authority in theater
regarding interpretation of thidgreement on the civilian implementation of theage
settlement [Annex 10]". (emphasis added). Thisvision, as its plain language makes
clear, does not extend the High RepresentativetBoaity to interpret “this Agreement”
(Annex 10) to any other parts of the Dayton Peaceofds such as Annex 4, the BiH
Constitution™®> That responsibility falls to the treaty parties.

22.Moreover, Annex 10 must be read in the contexthef rest of the Dayton Accords. Any
reading of Annex 10 that would give the High Reprgative powers to enact or overrule
legally enacted legislation, appoint judges andsgcators, or remove and ban officials
without due process is wholly inconsistent with Ak (the BiH Constitution) and Annex
6 (the Human, Civil and Political Rights Guaranjees

23.A legally valid interpretation of the High Repretative’s mandate in Annex 10 must also
be guided by the cannon that an agreement not m&troed to give what is not explicitly
given. In cases where a treaty delegates to amational official responsibilities touching
upon domestic governance of a state, a very ras&ritterpretation of the relevant treaty
provision is required® Any actions outside this mandate af&a vires and thus without
any force or effect

24.1n sum, an order of the High Representative isllggavalid if: (1) it is inconsistent with
the fundamental human, political and civil rightsdafreedoms specified as having legal
priority in the BIH Constitution; (2) if it is inawsistent with general principles of
international law, applicable treaties or othervisimns of general international law; or (3)
it exceeds the authority granted the High Repregieetin Annex 10 by the parties to that
agreement.

25.The Government’s responsibility to cooperate with High Representative in connection
with peace implementation does not supersede ther@ment's obligations under domestic
and international law described above. When aerroofithe High Representative conflicts

12 Agreement on Civilian Implementation of the PeSeétlement (Annex 10 to the General Framework Agese
for Peace in Bosnia and Herzegovina), art. ll(1jéohphasis added).

13 Confirming this plain language, in its first resttbn about Bosnia after the Dayton Peace Accattus, UN
Security Council approved a resolution “reaffirngfjrthat the High Representative is the final authidn theatre
regarding the interpretation of Annex 10 on civilismplementation of the Peace Agreement . . .C. Res. 1088
(1996). Seealso, e.g., S.C. Res. 1174 (1998) (“reaffirm[ing] that theghl Representative is the final authority in
theatre regarding the interpretation of Annex 1@ietlian implementation of the Peace Agreement)..

14 See W. Michael ReismanReflections on Sate Responsibility for Violations of Explicit Protectorate, Mandate,
and Trusteeship Obligations, 10 MiCH. J.INT'L L. 231, 234 (1989).
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with the Government's duties under the Constitgtion BiH and Republika Srpska or
obligations under international law, the constdoal and legal obligations of BiH and
Republika Srpska law must have priority.

Government Assessment of High Representative’s Dsmns

26.Taking into account what has been stated aboveGtdwernment assesses the decisions of
the High Representative pursuant to the Governmatiligation to operate in accordance
with the rule of law. The government has justifyjaboncluded that its legal obligations
preclude its acceptance or enforcement of the idesidor the reasons stated herein. The
Government holds that such decisions, in additiontheir violating domestic and
international law, also attempt to disrespect Ré&kalSrpska and its institutions, which
enjoy constitutional and democratic legitimacy,ikmlthe High Representative who is an
unelected foreigner.

27.Because the decisions of the High Representatiyerssult in injury, including economic
injury, to those whose rights and wellbeing the &owment is charged to protect, the
Government will also consider what actions musttdden to provide redress for such
injury.

Referendum

28.For reasons set forth above, the authorities hdegal obligation not to accept or enforce
the High Representative’s decisions. In additidm RS National Assembly will be
requested to provide its position; and through f@aremdum, the citizens of Republika
Srpska will be allowed to express their view on thiee or not the Government should
accept the High Representative’s decisions, whixteed his mandate. This mandate
derives from Annex 10, to which Republika Srpskaaisignatory (as well as all other
annexes of the Dayton Accords).




Appendix 3

Referenda Are Vital I nstruments of Demaocr acy

Introduction

A. The Government of Republika Srpska (“the Governif)dntly supports
the Dayton Accords — including the Constitution Bdsnia and Herzegovina
(“BiH”) — and is committed to the rule of law andspect for human rights.
These principles, and the Government's responibid its citizens, have
compelled it to protect the Republika Srpska asdcitizens from the unlawful
actions of the High Representative, who has fretiyperiolated the Dayton
Accords, the rule of law, and human rights. In &uaber, for example, the High
Representative issued a decree casting aside theéP8iliamentary Assembly’s
decision not to extend the mandates of foreigngsdgnd prosecutors in BiH. He
alleged no procedural irregularity, but simply emedc by decree his own
legislation in complete contempt of the result dalyived at by the elected
legislature.

B. The Government intends to hold a referendum towallee citizens of
Republika Srpska to express their views on whether Government should
accept and implement actions of the High Represeatthat are contrary to the
Dayton Accords and human rights treaties and gphnieciples of international
law binding upon the Government.

C. Some have alleged that the Government is planningeeession
referendum. This is false, as the Government tasdspublically and privately.

D. The High Representative has repeatedly suggesa¢dhi Government is

not representing its constituents’ views and thatlHligh Representative’s actions
are more aligned with their interests. In addititme High Representative has
frequently called on citizens to make their voibesrd in the remaining months
before the 2010 election. Yet the High Represamtas now opposing a new
referendum law and the holding of referenda by Rfe that would boost

government accountability and increase opportuwite RS citizens to make

their views known.

E. Referenda are widely used by governments acrosgpEwnd around the
world as a mechanism for insuring democratic ruday attempt to prevent such
a referendum would be a direct affront to demociawy the rule of law.

F. It is all the more important for RS citizens to beard in a country in
which a single, unelected official claims extraoaty peremptory powers free
from any review or limits. In response to a 2001 BConstitutional Court
decision, in which the Court held that the High Rspntative’s use of the Bonn
Powers violated the Constitution and the Europeamv€ntion on Human Rights,
the High Representative issued an order purpotongverrule the Constitutional



Court?

The High Representative went on to decree thaty “proceeding

instituted before any court in [BiH], which challgs or takes any issue in any
way whatsoever with one or more decisions of thghHRepresentative, shall be
declared inadmissible unless the High Represeptakpressly gives his prior
consent.? All of this makes the right to a referendum es$iséo ensure that the
citizens of Republika Srpska have a mechanism thedygch to be heard.

Legal
A.

Legality of referenda in general

1. No provision in the Dayton Accords prohibits or triess
referenda. Indeed, the Dayton Accords in Annethd BiH Constitution),
Article I, paragraph 2 requires that BiH “be a denatic state, which shall
operate under the rule of law and with free andatzatic elections.” The
Preamble of the BiH Constitution states: “Convindbat democratic
governmental institutions and fair procedures besiduce peaceful
relations within a pluralist society.”

2. Referenda are an integral part of the practiceeshatratic states
across Europe and the world. As the Council ofogeis Committee of
Ministers stated in a 2008 Declaration, “[D]Jemogras one of the
foundations of the Council of Europe and . . .sitexpressed not only
through elections but also through referendums...”? In a 2005
Resolution, the Council's Parliamentary Assembly octaimed,
“Referendums represent a long-standing politicaditron in a number of
Council of Europe member states; in others, thégyaation of citizens in
the decision-making process through referendumsa isnore recent
achievement, coinciding with their passage to fistrand representative
democracies? Similarly, in a 2007 resolution, the Parliamenptar
Assembly said, “Referendums are an instrument oéctidemocracy
which belong to the European electoral heritage.”

3. Referenda by sub-state entities are a well-estaddlispart of
democratic government. The Council of Europe haslenclear that its
strong support for referenda extends to those dtefblitical subdivisions
below the state level.

! Office of the High Representative, Order on thelementation of the Decision of the Constitutional
Court of Bosnia and Herzegovina in the Appeal oliokéid Bilbija et al, No. AP-953/05 (23 March 2007).

2 Office of the High Representative, Order on theplementation of the Decision of the Constitutional
Court of Bosnia and Herzegovina in the Appeal ofokéid Bilbija et al, No. AP-953/05 (23 March 2007).

% Declaration by the Committee of Ministers of theu@icil of Europe on the Code of Good Practice on
Referendums, 27 Nov. 2008.

* Council of Europe, Parliamentary Assembly Res 41(D05), 29 April 2005, para. 1.
® Council of Europe, Parliamentary Assembly Res 218®07), 23 Nov. 2007, para. 1.



a) As the Council of Europe’s Congress of Local and
Regional Authorities recognized in a 2007 resohtio
“referendums, whether at national, local or regional levd,
constitute one of the main instruments of direchderacy giving
citizens the possibility to take part in politia#cision making as
well as in public matters which directly concererh. . . .2

b) Moreover, the Council's Committee of Ministers, in
Recommendation No. R (96) 2, recommended that mesthtes
“acknowledge thatocal and regional authorities may, within the
autonomy granted to them, make provisions for esfdums
and/or popular initiatives at local level, by spgag, if
appropriate, the matters for which these instrumané admitted
or forbidden as well as the consultative or deaisiaking
character of the referendums . .. .”

C) In its 2001 Recommendation to member states on the
participation of citizens in local public lifethe Committee of
Ministers recommended that states consider lagial@nabling:

ii. popular initiatives, calling on elected
bodies to deal with the matters raised in the
initiative in order to provide citizens with a
response or initiate the referendum
procedure;

iii. consultative or decision-making
referendums on matters of local concern,
called by local authorities on their own
initiative or at the request of the local
community . . .."

4, The Constitution of Republika Srpska has long dmathy
provided for referenda, stating at Article 77 ttiteg RSNA may decide on
individual issues after a vote of the citizens ireterendunt. Article 70
of the RS Constitution gives the RSNA the power danize a
referendum. Moreover, the RS has had a statutading for referenda
since 1993. Over the years, Bosniak politiciangehehallenged many

® Council of Europe, Congress of Local and Regignahorities Res. 235 (2007) (emphasis added).

" Recommendation of the Council of Europe CommitteRlinisters to Member States on referendums and
popular initiatives at local level, Rec(1996)2, ptal 15 Feb. 1996 (emphasis added).

8 Recommendation of the Council of Europe Committeklinisters to member states on the participation
of citizens in local public life, Rec(2001)19, adeg 6 Dec. 2001, appendix 11(c)(4).

° In addition, Amendment XXXII to Article 76, paraph 1 of the RS Constitution provides that thetrigh
to propose laws, other regulations and enactmésgswith the President of the Republic, Government,
every representative of the Assembly, or at le@Bvoters.



provisions of the RS Constitution and many RS lawsthe BiH
Constitutional Court. Some provisions and lawsehlagen struck down as
contrary to the BiH Constitution. But the RS Cdasion’s affirmation of
the Entity’s ability to hold referenda has neveerbeen challenged. Nor
has the 1993 RS referendum statute, which hasbpest superseded by
the new referendum law.

B. Legality of the planned referendum

1. There is nothing in the nature of the referenduenGlovernment is
planning that would somehow render it unlawful. thdugh the
Government has not determined the precise langobgeay referendum
guestions, the Government intends to seek a refarersoliciting voters’
views about the High Representative’s impositiotegfslation on BiH by
decree and other actions that violate the DaytocoAts, the rule of law,
and human rights.

2. The proposed referendum is plainly suitable untler@ouncil of

Europe’s standard. The Council's Parliamentary Adsg, in Resolution

1121, invited member states “to regard all subjestsuitable for being
submitted to a referendum, with the exception afséh which call in

guestion universal and intangible values such adithman rights defined
in the Universal Declaration of Human Rights ande Buropean
Convention of Human Rights, and the basic valuesd@hocracy in

general and parliamentary democracy in particufar.”

3. The proposed referendum does not question univarsahgible
values such as human rights or the basic valuekemiocracy in general
and parliamentary democracy in particular. Indedte proposed
referendum is intended as an affirmation of repregive democracy and
human rights against a High Representative who stibem little regard.

M. Policy
A. Policy reasons for the enactment of a new refenenidw

1. The new referendum law enacted by the RSNA on lfrueey
2010 was drafted in light of the Code of Good Recacbf the Council of
Europe’s Venice Commission (CDI AD 2007-2008) anthe t
Recommendations of the Council of Europe’s Commitie Ministers on
citizens’ participation in public life at the locivel (Rec (2001) 19} In
addition, as required by RS Government rules ofcedare, the RS

19 Council of Europe, Parliamentary Assembly Res.11(1®97), 22 April 1997, para. 15(ii).

1 Memorandum from Jasna BékiMinister of Economic Relations and Regional Caafien, Republika
Srpska, to Zoran Lipovac, Minister of Administratiand Local Self-Government, Republika Srpska, 21
Jan. 2010.



Ministry for Economic Relations and Regional Co@ten analyzed the
proposed new referendum law with respect to itssistency with EU
regulations:?> After examining EU law, the Ministry determinetht there
are no sources @lcquis communautaire pertinent to the proposed la.

The Council’'s Parliamentary Assembly, in a 2005 ohason,
recommended “the use of referendums as a mean®inforce the
democratic legitimacy of political decisions, enbanhe accountability of
representative institutions, increase the openraesb transparency of
decision making and stimulate the direct involvetr@nthe electorate in
the political process* In the same resolution, the Parliamentary
Assembly said it “considers referendums as one haf instruments
enabling citizens to participate in the politicakcgsion-making process . . .

»15

2. In a 2007 resolution, the Council’'s Parliamentags@mbly called
referenda “a positive means to enable citizensattigipate in the political
decision-making bprocess and to bridge the distdretereen them and
decision makers'® The Parliamentary Assembly, in a 2003 resolution,
called on member states to consider “more diremnehts of democratic
decision-making, such as popular initiatives arfdresmdums, in particular
at local level, as a means of increasing the pubidentifying with
political decisions thus taken”

B. Policy reasons for the planned referendum

1. It is all the more important for citizens to be k& a country in
which a single, unelected official claims and eis&s such extraordinary
peremptory powers. The High Representative, likstmulers who claim
unbridled power, is intolerant of any suggestiono-matter the source —
that his authority has limits. For example, in @@ decision, the BiH
Constitutional Court unanimously held that the HiBepresentative’s
decrees summarily removing individuals from pulifice violate the
BiH Constitution and human rights protected undbBe tEuropean

12 Memorandum from Jasna BékiMinister of Economic Relations and Regional Caafien, Republika
Srpska, to Zoran Lipovac, Minister of Administratiand Local Self-Government, Republika Srpska, 21
Jan. 2010.

3 Memorandum from Jasna BékiMinister of Economic Relations and Regional Caafien, Republika
Srpska, to Zoran Lipovac, Minister of Administratiand Local Self-Government, Republika Srpska, 21
Jan. 2010.

14 Council of Europe, Parliamentary Assembly Res 41(2D05), 29 April 2005, para. 5.
15 Council of Europe, Parliamentary Assembly Res 41(AD05), 29 April 2005, para. 1.
16 Council of Europe, Parliamentary Assembly Res218®907), 23 Nov. 2007, para. 2.
" Council of Europe, Parliamentary Assembly Res31@903), 25 Nov. 2003, para. 15(a)(iii).



Convention on Human Right&. In response to that decision, the High
Representative issued an order purporting to oleethe Constitutional
Court’® even though the Constitution makes clear that d¢bart's
decisions are “final and binding® The High Representative went on to
decree that “any proceeding instituted before amyrtcin [BiH], which
challenges or takes any issue in any way whatso&itarone or more
decisions of the High Representative, shall beattedlinadmissible unless
the High Representative expressly gives his prarsent.?> The High
Representative has also sought to halt criticisti®inlawful acts by the
Government and the RSNA. All of this makes it eis¢that the citizens
of Republika Srpska have a mechanism though whitletheard.

Conclusion

Peremptory authority to set aside the decisions defmocratically and
constitutionally selected legislatures, as execcity an unelected, foreign
individual — the High Representative — is inimic&d democratic and
constitutional governance. It is the High Représtare’s assertion of unlimited
powers that is the real affront to the Dayton Adsoland the principles of
democracy and rule of law that the Accords affirm.

18 Appeal of Milorad Bilbija et al, No. AP-953/05, @a 78 (8 July 2006).

19 Office of the High Representative, Order on theplementation of the Decision of the Constitutional
Court of Bosnia and Herzegovina in the Appeal ofokéid Bilbija et al, No. AP-953/05 (23 March 2007).

20 Article VI/4 of the Constitution of Bosnia and Hegovina.

2L Office of the High Representative, Order on thelementation of the Decision of the Constitutional
Court of Bosnia and Herzegovina in the Appeal oliokéid Bilbija et al, No. AP-953/05 (23 March 2007).
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